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IMPOBJIEMbI IPUMEHEHMUS ITPEIOIULINIA
B CYAOITPOU3BOJACTBE YKPAUHDI

CraHOBJICHHE IIPABOBOIO TOCYJApPCTBA B YKpauHE HANPSAMYKO CBI3aHO €O
CHPaBEUIMBBIM U JOCTYIHBIM MPABOCYAUEM, KOTOPOE Obl COOTBETCTBOBAIO MEXKIY-
HApOIHO-IIPABOBBIM CTaHIapTaM. BBICOKOE Ha3HA4YCHUE Cyna, ompeneiacHHoe KoH-
CTUTYLMEN YKpauHbl, CTABUT MEPE] IOPUAAYECKON HAYKOH 3amady yAensaTbh 0co00e
BHUMAaHHE UCCIIEAOBAHUIO MMPOOIJIEM NPABOCY AMS.

OnHOH K3 MPOLECCYANTBHBIX KAaTeroOpuii, KOTOpas 00ecneunBacT CTabUIbHOCTh
M aBTOPUTET AKTOB NMPABOCYMs, SABIISIETCS KATEropus «Iperoauuus». B cBsa3m ¢ oT-
CYTCTBUEM HAJUIS)KAIIET0 HOPMATHBHOIO PETYIMPOBAHUS HCIOIB30BAHUS MPEHOIM-
1l B Cy1I€OHON MPAKTUKE BO3HUKAKOT TPYAHOCTH ¢ OOOCHOBAHUEM HEOOXOIMMOCTH
y4deTa NperoauIuanbHbIX (PaKTOB.

[Iperommups Kak MOHATHE BIEPBBIC MOSBUIOCH B PUMCKOM IIPaBe, a caM Tep-
MUH «MPEOIUUUs» MNPOUCXOAMT OT JATHHCKOro cioBa «praecjudiciumy —
NPEABAPUTENIBHO MPUHATO PEIIEHUE, OOCTOATENBCTBO, KOTOPOE JAET MPAaBO PACCYXK-
JAaTh O MOCJIEACTBHIX.

[Tox nperoguupei ciaeayer MOHMMATH MPABWIO JOKA3aresibCTBA O TOM, YTO
[PaBONPUMEHUTENIBHOE PELIEHAE YIIOJIHOMOYEHHOIO OpraHa, BCTYIIMBIIEE B 3aKOH-
HYHK CWIIY, IPUHATOE B YCTAHOBJICHHOM 3aKOHOM MOPSAIKE O HAIMYMU WU OTCYT-
CTBMH ONPEACIIEHHOTO FOPUAMYECKOrO (pakra 00s3aTenbHOE Ul BCEX MPABOIPUME-
HUTEIBHBIX OPraHOB, PAaCCMATPHUBAOLIUX FOPUIUYECKOE NENI0, CBIA3aHHOE C paHEe
PELIEHHBIM JIEJIOM I10 TIOBOY 3TOTO K€ (paKTa.
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B 0TE€4YECTBEHHOM 3aKOHOJATENBCTBE ONMPEAETICHUE TMPEIOAULMA HE 3aKPEILie-
HO, OJHAKO B CyICOHOH MpaKTUKE NAaHHAS KATEropHvs MIMPOKO MPUMEHSETCS. IJTO
MPUBOANUT K OMPEIECICHHBIM TPYJHOCTSIM B CyJA¢OHON MPAKTHKE, BEAb CYIICCTBYIO-
M€ 3aKOHOJATEIBHBIE AKThl HEAOCTATOYHO YETKO PETYJIUPYIOT MOPSIOK MPUMEHE-
HUSI IPCIOUTIUN.

B cr. 13 3akona Ykpaunbl «O CyI0yCTPOUCTBE U cTaryce cyAcity chopmysu-
POBAHBI MOJIOKEHUS, YTO 00S3aTENBHOCTh YUETA MPEOJMIUAIBHOCTH CYACOHBIX pe-
LIEHUH U1 APYTUX CYIOB, OPraHOB MPOKYPATyPhbl, CIECACTBUS, JO3HAHUS ONPEAEHs-
€TCs MPOLIECCYATbHBIM 3aKOHOM, HO HE OMPEACTICHO, B KAKOH MMEHHO 4acTh Cyae0-
HOTo peuieHusi (PaKThl TOJDKHBI CUUTATHCS MPEIOIUNUATBLHBIMU. TakKe CyleCTBYET
MHEHHE, YTO MPEIOJIULNAATBHBIMUA MOTYT OBITh TOJBKO (DAKTHI, COACPKALIUECS B peE-
30JIF0OTUBHOM YaCTH PELICHUs, a OOCTOSATENBCTBA, YKA3aHHbIE B OMUCATEIBLHOW WM
MOTHUBUPOBOYHON YACTAX, SBJISIFOTCS JIUIIL MHCHUEM CYA.

B ct. 61 I'paxkmanckoro mpoieccyaibHoro Kojaekca Ykpaunol (aanee — ['TIK
YKpauHbl) rOBOPUTCS 00 OCHOBAHUSX OCBOOOXACHHUS CTOPOH OT JOKA3bIBaHHUS, TO
€CTh 0 (pakTax, KOTOPhIE HE MOAeKaT JoKa3biBaHu0. K 3Tim aktam mo 4. 3 u u. 4
cT. 61 I'TIK YkpauHbl OTHOCSTCS MPCIOAMIIMAIBHBIEC (PAKThI, COAEPIKAIIMECS B TPUTO-
BOPE, BCTYNHBILEM B 3aKOHHYIO CHIIY, WJIM NOCTAHOBJICHWH CyJAa MO Aeny 00 agmu-
HUCTPATUBHBIX MPaBOHAPYIICHUAX. Takue QakTel 00A3aTeNbHBIC AT CYAQ, paccMar-
PHUBAIOIIETO AEJI0 O IPAKAAHCKO-IIPABOBBIX ITOCIEACTBUAX ACHCTBUN JIMIA, B OTHO-
LIEHUU KOTOPOTO BBIHECEH MPUTOBOP WM MOCTAHOBICHUE CY A, UMEIU JIM MECTO 3TH
JEACTBUS U COBEPIICHBI JTIU OHU JaHHbIM JiuiioM. Ho 3akonomarens B u. 3 ¢T. 61 I['TIK
YKpauHbl NpeyCMaTpPUBACT BO3MOKHOCTh MIPUMEHEHUSI TIPEIOJULIAN, JAXKE €CIIU 110
APYyTOMY JENy Y4acTBYET XOTd Obl OJMH YEJIOBEK, B OTHOLICHHWH KOTOPOTO OBLIO
MPUHSATO MPEABAPUTEIBHOE PELLICHHUE.

OTO TOJIOKEHUE, M0 HAIIEMY MHEHHWIO, CO3JACT MPENATCTBHs I MpoLecca
NPUHSITHAS 3aKOHHOTO PELICHUS, a TAK)KE YCIOBUS AJIS 3JI0YNOTPEOICHUS MPEKOIMIH-
eil. Bn. 2 4. 2 ct. 122, m. 2 cr. 205 I'TIK YKpauHbI yKa3aHO, YTO HATMYUE CYIECOHOTO
PELICHHS], BCTYIIMBILETO B 3aKOHHYIO CHIIY TIO0 CIIOPY MEXKAY TEMU KE CTOPOHAMH, O
TOM K€ NIPEAMETE U TIO0 TEM KE OCHOBAHUSAM, SIBJIICTCS OCHOBAHUEM ISl OTKA3a B OT-
KPBITUM TPOM3BOJICTBA. OTO MPABWIO BBITEKACT W3 KOHCTUTYLIMOHHOTO MPHUHIMIA
o0si3arenbHOCTH CcyaeOHOoro pemenus (cr. 129 KoHctutynun YKpauHsbl), COMNIACHO
KOTOPOMY IOCJIE€ BCTYIUICHUSI PELICHUS CYJA B 3aKOHHYKO CHIIy CTOPOHBI M TPETHH
JMIA C CAMOCTOSATEILHBIMU TPEOOBAHUSIMHU, a TAKKE MX MPABOMPEEMHUKHA HE MOTYT
BHOBbB 3asBJISITh B CYJI€ TO KE UCKOBOE TPEOOBAHKE MO TEM K€ OCHOBAHMSM, a TAKXKE
OCIapvBaTh B IPYTOM MPOLIECCE YCTAHOBIICHHBIE CYAOM (DaKThl M MPABOOTHOLLIEHUSI.

Taxxe B 4. 1 ¢1. 30 Koaekca YkpanHbl 00 aAMUHUCTPATUBHBIX MTPaBOHAPYIIIE-
HUSAX OJHUM M3 YCIOBUH JMIICHHUS MPAKIAHWHA CIEHUAIBHOTO IIpaBa MpeaycMoTpe-
HO TIOBTOPHOE WJIM CUCTEMATUYECKOE HAPYLIEHUE MOPSAKA MOJB30BAHUS 3TUM IIpa-
BOM. Mrak, B cyae Hy>KHO JOKa3aTh TOT (DaKT, YTO STOT IPAKIAHWH PAaHEE HEOIHO-
KpPaTHO HapyLlaJl MPEAOCTABICHHOE €My CIIEHMANIbHOE IpaBo. HeoqHokparHoe mpu-
BJICYCHUE JIMLA K QIMUHUCTPATUBHON OTBETCTBEHHOCTH 34 OJHO U TO XK€ MPABOHA-
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PYLICHHE CUMTAETCS CUCTEMHBIM. COOTBETCTBEHHO, PAHEE MPHHSTHIE CyICOHBIE pe-
HICHHS SIBJISIFOTCS MPEIOIUIUAIBHBIMU, TTOCKOJIBKY MOATBEPKAAOT (AKT CHCTEMHO-
CTH COBEPILCHUS TPABOHAPYLICHHS M HE TOJUIEKAT MOBTOPHOMY JOKA3bIBAHUIO.

[To HameMy MHEHHWIO, MPECIOANLIUATBHBIE (PAKTHI BXOAAT B MPEAMET AOKA3bIBA-
HUSL, ECJIH KACAOTCS TEX OOCTOATEIBCTB, KOTOPBIE TOJKHBI OBITh YCTAHOBIICHBI B JIE-
Je. DTy (PaKTel MOTYT MOBTOPHO HE PACCMATPUBATHCS B CICAYIOLIEM JIENE, €CIIM OHU
HE BBI3BIBAIOT COMHEHMS Y JO3HABATENS, CICA0BATENS, MPOKYPOPa, OCKOJIBKY OHH
OBLIIM YK€ JOBEIECHBI MO JEITy, B PE3YJBTATE PACCMOTPEHUS KOTOPOTO OBIJIO MPUHATO
pELIEHUE, BCTYMUBILEE B 3aKOHHYIO cruly. OTHAKO HATMYME MPCHOANLUAATBHBIX (PaK-
TOB JIOJKHO OBITh MOATBEPKACHO COOTBETCTBYOLIMMHU UCTOYHUKAMU T0KA3ATENbCTB.

Hrak, cyMMHpYs BBIIIEU3TIOKEHHOE, CIEAYET OTMETHTD, YTO MPEKOAULIAS — 3TO
NPaBWIO JI0KA3aTE€IbCTBA O TOM, YTO MPABONPUMEHMTEIBHOE PELICHUE YIIOTHOMO-
YEHHOI'0 OpPraHa, BCTYNUBIIEE B 3aKOHHYIO CHIIY, IPUHATOE B YCTAHOBIICHHOM 3aKO-
HOM TOPSAKE, O HAJIMYMKM WJIA OTCYTCTBUM OMPEICICHHOTO FOPUAMYECKOTO (pakTa
00s13aTeNbHOE ISl BCEX MPABONPUMEHHUTENBHBIX OPraHOB, PacCMaTPHUBAIOIINX FOPH-
JMYECKOE JIETI0, CBA3AHHOE C PAHEE PELICHHBIM JIEJIOM IO MOBOAY 3TOTO ke (pakTa.



